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 FMCSA SEEKS TO RAISE STANDARDS OF DRIVER TRAINING 
PROGRAMS 

 

  On August 29, the 

FMCSA completed the final 

version of a new rule that 

seeks to raise standards for 

the training of truck drivers. 

Upon completion, the rule 

was forwarded to the White 

House Office of 

Management and Budget for 

review. The rule proposes to 

require thirty hours of 

behind-the-wheel training in 

order for any aspiring 

commercial driver to receive 

his/her CDL. Of those thirty 

hours, ten must be spent on 

a driving course, ten must be 

spent on public roads (or the 

driver can make ten trips of 

at least fifty minutes each), 

and ten hours can be spent 

at the discretion of the 

trainer.  

 Negotiated by a 

committee of drivers, 

regulators, and other industry 

stakeholders, the new rule 

will also establish minimum 

qualifications that trainers 

must meet before they are 

included in a registry of 

trainers who have been 

approved by the FMCSA. In 

addition to the mandatory 

driving time and the registry 

of approved trainers, the 

new rule will also specify a 

certain curriculum that must 

be taught to drivers outside 

of the time spent driving. The 

topics that instructors will be 

required to teach include: 

inspections, hours of service, 

handling cargo, accident 

procedures, and avoiding 

other potential violations. 

 Once reviewed and 

approved by the White 

House, the Final Rule will then 

be sent back to the FMCSA 

for publication in the Federal 

Registry. The Final Rule will 

take effect three years after 

the day it is published in the 

Federal Registry. The White 

House is expected to make 

a decision on the Final Rule 

by the end of 2016. 

 

 The FMCSA estimates 

the Final Rule will cost 

carriers, drivers, trainers, and 

state agencies $5.55 billion 

over the first ten years that 

the rule is in place, but will 

eventually save nearly $200 

million per year in fuel costs 

due to the more efficient 

driving that will be a result of 

the improved training 

received by drivers. The 

FMCSA also anticipates 

savings due to a reduction in 
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accidents as a result of the 

rule. 

 Proponents of the rule 

argue that the legitimate 

driver training programs 

already go well above the 

minimum standards that will 

be enforced by the FMCSA. 

They propose the purpose of 

the rule is to eliminate 

dishonest training providers 

and the “CDL mills” that exist 

across the country.  

 On the contrary, the 

American Trucking 

Associations has publicly 

opposed the rule and issued 

a statement saying, in part, 

“there is no scientific basis 

for an hours-based behind-

the-wheel training 

requirement.” The ATA has 

also cited a 2008 American 

Transportation Research 

Institute study which 

concluded there is no 

relationship between 

behind-the-wheel training 

hours and safety events 

when other factors are held 

constant. 

 Regardless of 

opinions, the rule is likely 

imminent and if published on 

schedule will begin to be 

enforced by the FMCSA in 

early 2020.  While current 

CDL holders will be 

grandfathered in so they can 

keep their licenses, carriers 

should stay ahead of the 

game and send any 

prospective drivers to driver 

training programs that 

already meet the bare 

minimums of the future rule. 

In addition, carriers that 

recruit and send prospective 

drivers to CDL schools at the 

carrier’s expense should 

plan accordingly and 

prepare for potential price 

hikes for these programs, as 

the costs of compliance will 

likely be passed onto the 

consumers. If there are any 

questions as to whether your 

preferred driver training 

program complies with the 

Final Rule to be published, 

contact any of our Setliff & 

Holland attorneys who have 

dedicated their careers to 

the transportation industry. 
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THE NEW OVERTIME RULE AND THE TRUCKING INDUSTRY   

Since 2004, certain employees performing administrative and professional duties were 

exempt from overtime pay if their salary was at least $23,660.  On May 18, 2016, 

however, the US Department of Labor more than doubled this so-called “white collar 

overtime exemption” threshold under the Fair Labor Standards Act (FLSA) to $48,000. 

The new regulations take effect on December 1, 2016. 

 

An overtime exemption for motor carriers is provided in the FLSA.  Commercial drivers 

of trucks and buses were exempted from the FLSA because Congress delegated their 

wage and hour regulation to the Department of Transportation.  Therefore, there is a 

Motor Carrier Exemption under the FLSA for employees who are:    

 

1. Employed by a motor carrier or motor private carrier, as defined in 49 U.S.C. 

Section 13102;  

2. Drivers, drivers’ helpers, loaders, or mechanics whose duties affect the safety of 

operation of motor vehicles in transportation on public highways in interstate or foreign 

commerce; and  

3. Not covered by the small vehicle exception (must be over 10,000 pounds 

loaded or unloaded).  

Note, however, that this exemption does not address motor carriers operating in 

intrastate commerce only.     

 

The motor carrier exemption stays intact under the new overtime rule.  Drivers must 

continue to adhere to DOT’s hours-of-service and log-keeping regulations instead of 

FLSA rules.    

Next, employees in the transportation industry whose jobs are governed by the FLSA 

are either "exempt" or "nonexempt.” Nonexempt employees are entitled to overtime 

pay. Exempt employees are not.  
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 Certain “white collar” salaried employees are exempt from receiving overtime pay, 

regardless of the number of hours they work per week, if they meet the minimum 

salary threshold and perform exempt job duties.     

There are three typical categories of exempt job duties, called "executive," 

"professional," and "administrative." 

Job duties are exempt executive job duties if the employee:  

1. regularly supervises two or more other employees, and also 

2. has management as the primary duty of the position, and also, 

3. has some genuine input into the job status of other employees (such as hiring, 

firing, promotions, or assignments). 

The job duties of the traditional "learned professions" are exempt. These include 

lawyers, doctors, engineers, dentists, teachers, architects, and clergy.   

The most elusive and imprecise of the definitions of exempt job duties is for exempt 

"administrative" job duties.  The Regulatory definition provides that exempt 

administrative job duties are:  

(a) office or nonmanual work, which is 

(b) directly related to management or general business operations of the employer 

or the employer's customers, and  

(c) a primary component of which involves the exercise of independent judgment 

and discretion about  

(d) matters of significance. 

The revised overtime pay regulations, which are estimated to affect at least 4.2 million 

American workers, will increase the salary threshold for the overtime exemption from 

$455 a week ($23,600 annually) to $913 a week ($47,476 annually).    

Businesses will need to start tracking hours for exempt salaried employees who are at 

or below the $47,476 threshold.  In response, exempt salaried employees must either 

(1) be paid time-and-a-half for overtime work, (2) have salaries raised above the new 

threshold, (3) limit hours to 40 per week, or (4) some combination of the above.   

Employers must carefully review and update their overtime policies and review 

salaries and job classifications for compliance with these new rules. If you have any 

questions about the new regulations, contact Setliff & Holland at (804) 377-1260.   
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RECENT 
WHISTLEBLOWER 
VERDICT 
 

 A Federal Appellate Court 

recently ruled in a truck driver’s 

favor when the driver filed a 

complaint with OSHA asserting 

that the carrier violated the 

Surface Transportation 

Assistance Act (STAA) when 

the carrier fired the driver for 

detaching a trailer and leaving 

it unattended due to freezing 

temperatures and the trailer’s 

frozen brakes. The Court found 

that despite the fact that the 

driver operated his tractor in 

order to get out of the cold 

weather, the language in the 

STAA prohibiting the discharge 

of an employee for “refusal to 

operate a vehicle,” still applied 

to the situation. It is important 

for carriers to note that this 

statute will be broadly 

interpreted to prohibit 

discharge of a driver for 

refusing to operate a vehicle in 

the manner directed by the 

carrier (while still technically 

operating the vehicle), and not 

simply when a driver refuses to 

operate the vehicle. 

 

SETLIFF & HOLLAND: SEEN & HEARD 
 

-In September, Steve Setliff and Peter Schurig 

attended the American Movers and Storage 

Association annual meeting in Washington, DC. 

  

-In September, Steve Setliff attended the VTA 

Safety Council Meeting in Gordonsville, Virginia. 

 

-In September, Steve Setliff, Peter Schurig, and 

Jason Mackey will attend the Virginia Trucking 

Association annual meeting in Hot Springs, 

Virginia. 

 

-In September, Steve Setliff and Kevin Coghill will 

present on the new ELD mandate for the Virginia 

Trucking Association in Ashland, Virginia and 

Roanoke, Virginia. 

 

-In September, Steve Setliff and Jason Mackey 

will present at an insurance captive safety 

transportation workshop in Dubuque, Iowa. 

 

-In October, Steve Setliff and Pete Schurig will 

attend the TIDA 24th Annual Seminar in Baltimore, 

Maryland. 

 

-In October, Steve Setliff will attend the National 

Truck and Heavy Equipment Claims Council in 

Charlotte, North Carolina. 
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