
 
  

 

 

  January 2017 

LOOKING AHEAD: PREPARING FOR 2017 AND BEYOND  
 

Economic trends and 

federal policy efforts will 

bring major changes to the 

transportation industry.  From 

canceling regulations, 

improved infrastructure, 

and/or higher fuel taxes and 

tolls, the new administration 

will make its mark. 

President-elect Trump’s 

strong commitment to 

infrastructure will be a 

positive.  However, how 

these projects will be funded 

is uncertain.  During his 

campaign, Trump said 

repeatedly that he would 

not increase the deficit to 

pay for infrastructure 

projects, leaving increases in 

tolls and/or fuel taxes as 

possible funding options. 

The industry will likely see 

a reversal in several Obama 

administration regulatory 

initiatives, including the new 

overtime rule, speed 

limitations for heavy-duty 

trucks, and changes in hour-

of-service rules.  Changes in 

the tax code could be 

favorable for trucking, 

especially large family-

owned carriers.  Trump’s 

energy policy could help 

increase oil production, 

creating demand for 

trucking and keeping fuel 

prices low.  The electronic 

logging device mandate will 

likely not change, so 

continue preparing for the 

December 2017 deadline.   

2017 and beyond will 

provide an opportunity for 

more sensible regulation that 

is focused on sound safety 

and economic concerns.  

We will continue to monitor 

new regulatory and policy 

concerns and keep you 

posted on all developments 

affecting our industry.   

From your friends at Setliff 

& Holland, wishing you a 

safe and prosperous 2017. 

 

 

www.setliffholland.com (804) 377-1260 

TRUCKING NEWSLETTER 

 

MULTI-MILLION DOLLAR 
SETTLEMENT IN CELL 
PHONE USE CASE 

 
A settlement agreement was 

reached after trial had begun in 

a South Carolina Federal Court 

for a personal injury lawsuit 

brought against Unifi Inc. The 

Company agreed to pay $3.75 

million to a Bennettsville couple 

who were hurt when one of the 

operators of one of the 

company's trucks, who was 

talking on his cell phone, struck 

their vehicle from behind.  

Federal regulations already 

restrict CMV drivers' use of hand-

held mobile telephones, which 

includes “using at least one hand 

to hold a mobile telephone to 

conduct a voice 

communication”, however, allow 

the use of a compliant mobile 

telephone, such as a hands free 

mobile phone, to conduct a 

voice communication. 

See SETTLEMENT on page 4 
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MISCLASSIFICATION 
OF DRIVERS – A 
BATTLE ON 
MULTIPLE FRONTS 

 

It is no secret that the 

misclassification of drivers is a 

hot button issue in the 

trucking/transportation 

industry.  In many cases, a 

driver who works as an 

independent contractor, 

and who signs a written 

agreement to that effect, 

will challenge that 

classification when it suits his 

own interests.  This includes 

the filing of unemployment 

and/or workers 

compensation claims based 

on an alleged employment 

relationship.  Claimants and 

their attorneys are 

challenging the classification 

of drivers as independent 

contractors with increasing 

frequency.   

Virginia employers face 

these challenges not only 

from claimants and their 

attorneys, but also from the 

administrative agencies that 

enforce these rules. 

Recently, the Virginia 

Employment Commission 

(VEC) has begun to ramp up 

audits of trucking and 

 
FINAL RULE FOR MINIMUM TRAINING 
REQUIREMENTS FOR ENTRY-LEVEL 
COMMERCIAL MOTOR VEHICLE OPERATORS 
PUBLISHED 
 

The FMCSA has established new minimum training 

standards for certain classifications of individuals who 

will be subject to the entry-level driver training (ELDT) 

requirements and must complete a prescribed program 

of instruction provided by an entity that is listed on 

FMCSA's Training Provider Registry (TPR). Compliance for 

the Rule is February 7, 2020. The three-year period until 

compliance is intended to provide the States with 

sufficient time to pass necessary implementing 

legislation and to modify their information systems to 

begin recording the CDL applicant's compliance with 

ELDT requirements, as well as allow time for CMV driver 

training entities to develop and begin offering training 

programs that meet the eligibility requirements for listing 

on the TPR. 

The Rule replaces existing mandatory training 

requirements for entry-level operators of CMVs in 

interstate and intrastate operations required to possess 

a CDL and sets the minimum training standards for 

certain individuals applying for a CDL for the first time, 

an upgrade of their CDL (e.g., a Class B CDL holder 

seeking a Class A CDL), or a hazardous materials, 

passenger, or school bus endorsement for the first time. 

These individuals are subject to the ELDT requirements 

and must complete a prescribed program of instruction 

provided by an entity listed on FMCSA's Training Provider 

Registry. 
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moving companies with 

respect to their classification 

of workers.  

When the VEC institutes 

an audit, employers should 

be prepared to provide all 

documents and information 

necessary to prove that they 

have properly classified 

workers as independent 

contractors.  This includes 

any written agreements, 

1099’s, evidence of 

insurance coverage for 

contract drivers, etc.  The 

Commission will typically 

request these documents 

going back three years. 

In the event of a 

misclassification, the VEC 

can require the company to 

remit any taxes that should 

have been paid, along with 

interest going back three 

years.  But such a finding 

could also have other, 

farther reaching 

ramifications, including 

workers compensation, 

unemployment benefits, and 

even third party liability. 

A prime example of these 

ramifications is the recent 

case of Beverly v. Lee and 

Braun Trucking, in the Circuit 

Court of Newport News.  The 

plaintiff was driving to work 

when he was allegedly 

struck by a tractor trailer 

being operated by 

defendant Lee, and he filed 

suit against Lee alleging a 

traumatic brain injury.  The 

plaintiff also sued a second 

defendant, Braun Trucking, 

who owned the empty 

cargo trailer being pulled by 

Lee at the time of the 

accident.  The driver 

regularly used Braun’s trailer 

in exchange for a 

percentage of revenue for 

each load of grain 

delivered.  The driver 

controlled his own work, 

when he would work, and 

the route he would take, 

and he paid for his own 

fuel.  Nonetheless, the 

plaintiff sued Braun Trucking 

alleging that they were part 

of a “joint venture” with Lee 

and thus liable for his 

actions.  Prior to trial, the 

case settled for 

$1,085,000.00, due in large 

part to the risk of a finding by 

the jury that a joint venture 

existed.   

Therein lies the problem. 

Employers are wary of any 

ruling by a court, 

commission, etc. that they 

bear responsibility for drivers 

or other workers who are 

independent contractors on 

paper, but whose 

relationship with the 

company may blur the lines 

between employee and 

independent contractor. 

Claimants use this risk to 

extort settlements from 

trucking companies in cases 

that might otherwise be 

meritless.   

To guard against this risk, 

employers need to be aware 

of the criteria used by courts 

and commissions in Virginia 

to determine whether an 

employee is in fact an 

independent contractor.   

Generally, a worker is an 

employee if the employer 

can control both what will 

be done and how it will be 

done.  The key factor is that 

the employer has the right to 

control the details of how 

the services are performed, 

even if the employee has 

substantial freedom of 

action. 

GENERALLY, A WORKER 

IS AN EMPLOYEE IF THE 

EMPLOYER CAN CONTROL 

BOTH WHAT WILL BE DONE 

AND HOW IT WILL BE DONE 

See MISCLASSIFICATION on Page 5 
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DRUG AND ALCOHOL 
CLEARINGHOUSE FINAL RULE  
 

On December 5, 2016 the Federal Motor 

Carrier Safety Administration (FMCSA) 

published its Final Rule to amend the Federal 

Motor Carrier Safety Regulations to establish 

requirements for the Commercial Driver's 

License Drug and Alcohol Clearinghouse 

(Clearinghouse), a database under the 

Agency's administration that will contain 

information about violations of FMCSA's drug 

and alcohol testing program for the holders 

of commercial driver's licenses (CDLs). The 

compliance date for the rule is January 6, 

2020 and will purportedly improve roadway 

safety by identifying commercial motor 

vehicle (CMV) drivers who have committed 

drug and alcohol violations that render them 

ineligible to operate a CMV.  

The Rule requires employers to query the 

Clearinghouse system (with driver consent) to 

determine whether current and prospective 

employees have incurred a drug or alcohol 

violation that would prohibit them from 

performing safety-sensitive functions covered 

by the FMCSA and U.S. Department of 

Transportation (DOT) drug and alcohol 

testing regulations. The Clearinghouse 

established by the Rule is said to help prevent 

drivers from concealing their drug and 

alcohol violations by switching jobs or 

jurisdictions as the drug and alcohol violation 

records maintained in the Clearinghouse will 

“follow” the driver regardless of how many 

times he or she changes employers, seeks 

employment or applies for a CDL in a 

different State.  

All Clearinghouse requirements in the Rule 

apply to employees, employers, and service 

agents that are otherwise subject to DOT and 

FMCSA drug and alcohol testing 

requirements as codified in 49 CFR parts 40 

and 382. Under the Rule, employers are 

required to report information about positive 

drug test results, alcohol test results greater 

than 0.04 blood alcohol content, refusals to 

test and other non-test violations of FMCSA's 

drug and alcohol regulations. However, 

employers are not required to report non-

DOT tests to the Clearinghouse. Employers 

must search the Clearinghouse for 

information during the pre-employment 

process for prospective employees and at 

least once a year for current employees to 

determine whether anyone has incurred a 

drug or alcohol violation with a different 

employer that would prohibit him or her from 

performing safety-sensitive functions. 

Additionally, employers are required to 

include certain information in their education 

materials to notify drivers that drug and 

alcohol test information will be reported to 

the Clearinghouse.  

 
SETTLEMENT            continued from page 1 

    
While the federal regulations set a minimum standard for 

the use of cell phones, some companies have opted to 

impose higher standards for the use of such devices for 

their drivers. As a result of the case, Unifi has agreed to 

follow the lead of several other trucking companies and 

ban its drivers from using cell phone devices while their 

trucks are on the road. The case is an important lesson in 

not only complying with federal regulations regarding 

the use of cell phones, but enforcing one’s own internal 

policies with respect to same.  
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MISCLASSIFICATION 

 

Generally speaking, a worker is an 

employee if his employer: 

 Furnishes tools, materials and 

equipment needed to do the work; 

 Sets the hours of work; 

 Withholds payroll federal and state 

income taxes and Social Security 

taxes; 

 Receives direction and training from 

the employer about how to do the 

work; and 

 Is paid by the hour, week, or month 

instead of being paid at the 

completion of a job. 

 

The Virginia Workers Compensation Act 

has provided a measure of clarity on this 

issue, at least with respect to owner 

operators.  The Act specifically excludes 

owner-operators from the definition of an 

employee, provided five factors are present: 

(1)  The owner-operator is responsible for 

the maintenance of the vehicle; 

(2)  The owner-operator pays the vehicle's 

operating costs; 

(3)  The owner-operator is the driver; 

(4)  The owner-operator is paid based on 

the work performed and not on the basis of 

hours or time expended; and 

(5)  The owner-operator determines the 

method and means of performing the 

service. 

 

The last factor is where the rubber meets 

the road.  The degree to which an employer 

“determines the means and methods of 

work” is a sliding scale, and in the 

transportation industry, federal regulations 

require a certain amount of control over 

drivers, whether they are employees or 

contractors.  

The key is to give as much discretion as 

possible to the driver with respect to when, 

where, how (and how much) he performs his 

work.  This needs to be spelled out explicitly in 

the agreement, but equally important, it has 

to be maintained in practice.  

For more information regarding the 

distinction between employees and 

independent contractors under Virginia law, 

and the ramifications of misclassification, 

contact Ryan Furgurson or any other 

member of our transportation law team. 

 

 

 

 

 

    

Washington, DC Office 

1629 K St. N.W.  

Washington, D.C. 20006  

Phone: (202) 827-9788 

continued 

from Page 3 

Richmond Office 

4940 Dominion Boulevard 

Glen Allen, VA 23060 

Phone:   (804) 377-1260 

Fax:  (804) 377-1280 
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