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SLEEP APNEA:  
Managing the New Medical Certification Requirements  

  

The Federal Motor Carrier 

Safety Administration 

(“FMCSA”) recently 

implemented new regulations 

that increase the level of 

scrutiny in medical 

certification for drivers of 

commercial motor 

vehicles.  Of particular 

importance to both drivers 

and 

employers 

are the new 

regulations 

related to 

obstructive 

sleep apnea 

(OSA).  The 

FMCSA estimates that three 

out of ten commercial drivers 

suffer from OSA, and the new 

regulations are intended to 

help identify these drivers and 

get them the appropriate 

treatment.  Unfortunately, the 

misinterpretation of these new 

regulations has created 

unnecessary burdens in the 

medical certification process 

for drivers.  It is important for 

trucking companies and 

drivers to understand these 

regulations and the potential 

burdens imposed by their 

misapplication.  

 

On January 12, 2015, the 

FMCSA clarified its current 

sleep apnea guidelines for 

medical 

examiners 

in the form 

of an 

unpubli-

cized 

bulletin on 

the 

FMCSA’s National Registry of 

Certified Medical Examiners 

website.  This bulletin comes in 

the wake of controversy 

surrounding the guidance, or 

lack thereof, offered by the 

FMCSA to medical examiners 

regarding OSA. 

 

OSA is described by the 

FMCSA as a respiratory 

 

SETLIFF & HOLLAND:  ON 

THE HORIZON 

In an effort to maintain and 

strengthen its commitment to 

the transportation industry in 

Maryland and Virginia, attorneys 

for Setliff & Holland are happy to 

announce their presence at the 

following upcoming events: 

In March, Setliff & Holland will 

be attending a meeting of the 

Virginia Movers and 

Warehouseman’s Association 

that will focus on the latest 

updates on hours of service 

changes, CSA and Hours of 

Service compliance.  Setliff & 

Holland has also been invited to 

present at the annual meeting 

in the latter part of the year, stay 

tuned for news about the 

topic(s) to be presented at the 

meeting.  Setliff & Holland will 

also be attending the March 

meeting of the Maryland 

Movers’ Conference.   

On April 1-3, 2015, Setliff & 

Holland will be attending the 

2015 American Trucking 

Association’s Safety 

Management Council and 

Supply Chain Security & Loss 

Prevention Council Steering 

Meeting in Arlington, Virginia. 

 

* Continued on Page 4 
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disorder which blocks a 

sleeper’s airway, causing him 

or her to stop breathing up to 

a dozen times per hour, 

thereby disrupting sleep and 

causing mini-awakenings 

throughout the night.  

According to the FMCSA 

bulletin, “eight hours of sleep 

with OSA can be less 

refreshing than four hours of 

ordinary, uninterrupted sleep, 

posing serious cognitive and 

neuropsychological risks.”  The 

misinterpretation of these 

regulations has led to 

unnecessary burdens for 

drivers attempting to get their 

medical certification. Trucking 

companies and drivers are 

advised to be aware that, 

although the FMCSA offers 

several sweeping 

recommendations regarding 

the diagnosis and treatment 

of OSA, the ultimate bottom 

line of the most recent bulletin 

is this: “Medical examiners 

may exercise their medical 

judgment and expertise in 

determining whether a driver 

exhibits risk factors for having 

OSA and in determining 

whether additional 

information is needed before 

making a decision whether to 

issue the driver a medical 

certificate and the duration of 

that medical certification.”  

While the FMCSA 

regulations state that a person 

is physically qualified to drive 

a commercial motor vehicle if 

that person "has no 

established medical history or 

clinical diagnosis of respiratory 

dysfunction likely to interfere 

with his/her ability to control 

and drive a commercial 

motor vehicle safely,” trucking 

organizations have recently 

begun to see an uptick in 

medical examiners refusing to 

issue certification if a driver 

exhibits only a few of the 

indicators of OSA. One of the 

more commonly used 

medical exams requires OSA 

screening if the driver gives an 

affirmative answer to just three 

of eight questions.  The final 

three questions being:  (1) Is 

the patient 50 years or older? 

(2) Is the patient’s neck 

circumference more than 15.7 

inches? and (3) Is the patient 

a male?  Under this protocol, 

the majority of the workforce 

for most trucking companies 

would need OSA screening.   

 

Another complicating 

factor is the lack of guidelines 

in the Medical Examiners’ 

Handbook on OSA.  The 

handbook does not offer any 

advisory criteria/guidance for 

OSA as it does for medical 

conditions like Asthma or 

COPD.  To the detriment of 

employers, this lack of 

guidance has resulted in some 

medical examiners being 

overly restrictive. 

 

An additional obstacle 

facing companies is the 

FMCA’s establishment of a 

National Registry of Certified 

Medical Examiners (NRCME), 

a program that requires all 

commercial drivers whose 

medical certificate expired on 

or after May 21, 2014, to be 

examined by a medical 

professional listed on the 

NRCME.  To be listed on the 

NRCME, medical examiners 

must complete extensive 

training and successfully pass 

a test on FMCSA's physical 

qualification standards.   

 

These new requirements 

have caused many providers 

who were previously 

performing physicals to 

discontinue those services.  As 

a result, many companies 

have been forced to find new 

providers to ensure 

compliance at a time when 

the cost of certification 

physicals continues to 

increase. The new regulations 

have also resulted in 

inconsistent and overly 
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restrictive interpretations by 

medical examiners.  Some 

examiners are issuing 

provisional certifications and 

requiring drivers to undergo 

costly sleep studies if they 

have certain “risk factors” for 

OSA, which has further 

increased costs for trucking 

companies. 

 

In light of these issues, it is 

critical for companies to 

assess potential medical 

examiners before committing 

to their services.  The inquiry 

should ensure that the 

examiner does not rely on 

singular factors but instead 

employs a more 

comprehensive approach to 

OSA screening, and to 

medical qualification in 

general. Companies should try 

to establish what steps a 

medical examiner will take if 

they determine a driver may 

have OSA. Companies can 

also manage the costs 

associated with this process 

by determining what 

treatment or monitoring will be 

required for drivers diagnosed 

with OSA. 

 

 
(Left to Right) Eric Jensen, C. Stephen Setliff, Willie Cantrell, Alan Caviness, Christy A. Fisher, Matthew B. Cassilly, and J. 

Christopher Nosher enjoy the Maryland Motor Truck Association’s Annual Bull and Oyster Roast and Trade Show.  

 

SETLIFF & HOLLAND:  SEEN & HEARD 
    

On January 21, 2015, 

Partner J. Christopher Nosher, 

and Associate Matthew B. 

Cassilly, of the Annapolis 

office attended the Maryland 

Movers Conference chapter 

meeting hosted by Von Paris 

Moving & Storage. The 

Maryland Movers Conference 

is a specialized section of 

Maryland Motor Truck 

Association (MMTA) that 

represents the moving and 

storage industry and is 

comprised of more than 50 

professional moving 

companies.  

 

On January 24, 2015, 

Partners C. Stephen Setliff and 

J. Christopher Nosher, and 

Associates Trevor Wind, Jason 

Mackey, and Matthew B. 

Cassilly, had the pleasure of 

being invited to the Intertrans 

Carrier Company’s Safety 

Awards presentation at 
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Shenandoah Crossing near 

Gordonsville, Virginia.  During 

the morning, the firm was 

given the opportunity to 

present a mock trial 

highlighting the dangers and 

difficulties of defending a 

brain injury case.  A big thank 

you goes out to Willie Cantrell 

and the rest of the folks at 

Intertrans for hosting such a 

wonderful event.   

 

On January 29-30, 2015, 

Partners C. Stephen Setliff and 

Eric Jensen, attended the 

2015 Trucking Industry Defense 

Association’s Advanced 

Seminar in Tampa, Florida.  

Eric Jensen served as co-chair, 

organizing the content of the 

entire event.  C. Stephen Setliff 

served as the featured 

speaker.  Experienced in the 

representation of both 

railroads and transportation 

entities, Mr. Setliff led a 

segment entitled 

Understanding Train/Truck 

Accidents.       

 

On February 20, 2015, Setliff 

& Holland sponsored a 

meeting of the Virginia Movers 

and Warehouseman’s 

Association.  The meeting was 

held in Glen Allen, Virginia 

and focused on warehousing 

principles and 

practices.  Associate, Ryan 

Furgurson represented the 

firm.   

 

On February 19, 2015, 

Partners C. Stephen Setliff, Eric 

Jensen, and J. Christopher 

Nosher, and Associates Christy 

A. Fisher and Matthew B. 

Cassilly, attended the 

Maryland Motor Truck 

Association’s Annual Bull and 

Oyster Roast and Trade Show.  

Joined by friends of the firm, 

Willie Cantrell of Intertrans 

Carrier Company and Alan 

Caviness of Houff Transfer, 

everyone had the opportunity 

to meet and enjoy the fare 

with trucking professionals 

from across the State of 

Maryland. 

 

SETLIFF & HOLLAND:  ON THE HORIZON (CONT.) 
  

On April 26-28, 2015, Partners C. Stephen Setliff and Eric Jensen will be traveling to Boston, 

Massachusetts for the National Tank Truck Carriers’ 67th Annual Conference & Exhibits.   

 

Setliff & Holland is pleased to announce that it has been invited to attend the May 13-15, 2015, 

Virginia Trucking Association’s Safety Council Meeting in Hampton, Virginia.  At the meeting, the 

firm will be presenting on the dangers posed by whistleblower claims.  These claims have increased 

in prevalence in recent years and constitute a significant threat to trucking entities across the 

United States.  We hope to see many of you there. 
 

 

Virginia Office 

4940 Dominion Boulevard 

Glen Allen, VA 23060 

Phone:   (804) 377-1260 

Fax:  (804) 377-1280 

Maryland Office 

One Park Place, Suite 265 

 Annapolis, MD 21401  

Phone:   (443) 837-6800   

Fax:  (443) 837-6815 
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